(2) to solicit views of all parties concerned with the operation of the antitrust
laws;

(3) to evaluate the advisability of proposals and current arrangements with re-
spect to any issues so identified; and

(4) to prepare and submit to Congress and the President a report.152

A Privacy Law Modernization Commission could do what Commerce on its own cannot, and
what the FTC could probably do but has refused to do: carefully study where new legislation
is needed and how best to write it. It can also do what no Executive or independent agency
can: establish a consensus among a diverse array of experts that can be presented to Con-
gress as, not merely yet another in a series of failed proposals, but one that has a unique
degree of analytical rigor behind it and bipartisan endorsement. If any significant reform is
ever going to be enacted by Congress, it is most likely to come as the result of such a com-
mission’s recommendations.

We recommended the creation of precisely such a commission over four years ago, in com-
ments filed with NTIA (along with the International Center for Law & Economics).1%3 If our
recommendation had been followed, such a Commission would already have completed its
work, and we would all benefit from its report — or a majority report and minority report.
It is not too late to create such a Commission.

While the AMC was given three years to operate and make its recommendation, we believe
a PLMC could conduct its work in much, much less time, given the amount of scholarship in
this area and the degree of work already done by the FTC, Commerce Department and other
government bodies. We appreciate that California’s plan to begin implementing its new leg-
islation in January, 2020, will require tech companies to begin redesigning their systems to
come into compliance, and that this creates great urgency for many to see federal legislation
passed that would preempt state legislation. The Commission, if convened quickly, could be
tasked with producing an initial report and request for comment by, say, the end of the first
quarter of 2019, and a final report making recommendations for legislation by summer.

152 Id. § 11053.

153 Comments of TechFreedom & International Center for Law and Economics, In the Matter of Big Data and
Consumer Privacy in the Internet Economy, Docket No. 140514424-4424-01, at 3 (Aug. 5, 2014),
http://laweconcenter.org/images/articles/tf-icle ntia big data comments.pdf.
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IX. Conclusion

We applaud the NTIA for its undertaking in this complex area. Most important, NTIA is start-
ing at the correct place by defining fundamental principles and precepts, not by jumping im-
mediately into a mode of trying to propose regulations for undefined or under-defined per-
ceived problems. Yet the case for federal legislation, if only to preempt exceptionally sloppy
and inconsistent state regulation, is growing, making this issue increasingly urgent.

TechFreedom looks forward to engaging with the NTIA and all stakeholders to help craft a
federal privacy policy that protects consumers, but also values innovation, without overbur-
dening an industry that has created an entirely new economy in the past 30 years valued at
over a trillion dollars and fast approaching 10% of total U.S. GDP.1>4 Cisco estimates that this
value may reach $14 trillion within 10 years, with the advent of wholly new uses for the
Internet (including the Internet of Things).155 Above all, policies must not advantage en-
trenched mature companies who can comply with just about any privacy regime, ahead of
the next generation of great innovators, whose Next Killer App must not be strangled in the
crib.

154 See, e.g., Press Release, New Report Calculates the Size of the Internet Economy, The Internet Association
(Dec. 10, 2015), https://internetassociation.org/121015econreport/.

155 Frequently Asked Questions, The Internet of Everything Global Private Sector Economic Analysis, CISCO,
https://www.cisco.com/c/dam/en us/about/ac79/docs/innov/IoE Economy FAQ.pdf.
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Since its launch in 2011, TechFreedom has spoken often on the FTC’s regulation and en-
forcement of antitrust, unfairness, and consumer protection laws. We welcome the oppor-
tunity to once again interact with FTC staff as it works through these issues in a changing
world where technological innovation has brought huge benefits to consumers, but has also
raised novel questions related to privacy, data security, and unfair business practices.

On June 20, 2018, the FTC announced that the agency will hold a series of public hearings
on whether broad-based changes in the economy, evolving business practices, new tech-
nologies, or international developments might require adjustments to competition and
consumer protection enforcement law, enforcement priorities, and policy.* In preparation
for those hearings, the FTC seeks public comment on eleven (11) issues, through the filing
of separate comments on each topic. TechFreedom is pleased to submit comments on five
(5) of these topics:

e Topic 1: The state of antitrust and consumer protection law and enforcement, and
their development, since the Pitofsky hearingss

e Topic 2: Competition and consumer protection issues in communication, infor-
mation, and media technology networks®

e Topic 5: The Commission’s remedial authority to deter unfair and deceptive con-
duct in privacy and data security matters?

e Topic 10: The interpretation and harmonization of state and federal statutes and
regulations that prohibit unfair and deceptive acts and practices8

e Topic 11: The agency’s investigation, enforcement and remedial processes?

4 Press Release, Fed. Trade Comm’'n, FTC Announces Hearings on Competition and Consumer Protection in
the 21st Century (June 20, 2018), https: //www.ftc.gov/news-events/press-releases /2018/06 /ftc-
announces-hearings-competition-consumer-protection-21st.

5 Comments of TechFreedom, Hearings on Competition & Consumer Protection in the 21st Century: Topic 1: The

state of antitrust and consumer protection law and enforcement, and their development, since the Pitofsky hear-
ings (Aug. 20, 2018), http://techfreedom.org/wp-content/uploads/2018/08/ftc-august-2018-workshop-

comments-topic-1.pdf.

6 Comments of TechFreedom, Hearings on Competition & Consumer Protection in the 21st Century: Topic 2:
Competition and Consumer Protection Issues in Communication, Information, and Media Technology Networks

(Aug. 20, 2018), http://techfreedom.org/wp-content/uploads/2018/08/ftc-august-2018-workshop-
comments-topic-2.pdf.

7 Comments of TechFreedom, Hearings on Competition & Consumer Protection in the 21st Century: Topic 5: The
Commission’s remedial authority to deter unfair and deceptive conduct in privacy and data security matters
(Aug. 20, 2018), http://techfreedom.org/wp-content/uploads/2018/08/ftc-august-2018-workshop-
comments-topic-5.pdf.

8 Comments of TechFreedom, Hearings on Competition & Consumer Protection in the 21st Century: Topic 10:
The interpretation and harmonization of state and federal statutes and regulations that prohibit unfair and de-
ceptive acts and practices (Aug. 20, 2018), http://techfreedom.org/wp-content/uploads/2018/08/ftc-august-
2018-workshop-comments-topic-10.pdf.















RECOMMENDATION: Clarify the Bill’s Language to Ensure It Applies to All FTC
Reports

Another important difference between the 2000 and 2012 privacy reports is that the 2000
report is labelled “A Report to Congress,” while the 2012 report is not and, indeed, barely
mentions Congress. This reflects a little-noticed aspect of the way Section 6(f) is currently
written, with subsection numbers added for clarity:

(f) Publication of information; reports

To [i] make public from time to time such portions of the information obtained
by it hereunder as are in the public interest; and to [ii]] make annual and special
reports to the Congress and to submit therewith recommendations for additional
legislation; and to [iii] provide for the publication of its reports and decisions in
such form and manner as may be best adapted for public information and use.'*

In other words, the Commission has shifted from relying upon 6(f)(i1) to 6(f)(1) and (i11).
This distinction may seem unimportant, but it may cause the bill as drafted to be rendered
meaningless, because the way it is worded could be read to apply only to 6(f)(i1). The bill
would amend the existing proviso in Section 6(f) as follows:

Provided [t]hat the Commission shall not submit any recommendations for legis-
lative or regulatory action without an economic analysis by the Bureau of Eco-
nomics.....

The use of the words “submit” and “recommendations” clearly tie this proviso to 6(f)(ii).
Thus, the FTC could claim that it need not include the analysis required by the bill unless it
is specifically submitting recommendations to Congress, which it simply does not do any-
more.

Instead we propose the following slight tweak to the bill’s wording, to ensure that it would
apply to the entirety of Section 6(f):

Provided [t]hat the Commission shall not make any recommendations for legisla-
tive or regulatory action without an economic analysis by the Bureau of Econom-
ics...

This would require the participation of the Bureau of Economics in all FTC reports (that
make qualifying recommendations), whatever their form. It would also require BE’s partici-
pation in at least two other contexts where such recommendations are likely to be made: (1)
Congressional testimony and (ii) the competition advocacy filings the Commission makes
with state and local regulatory and legislative bodies, and with other federal regulatory

15 U.S.C. § 46(f)
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